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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

TEZPUR, SONITPUR   

 

PRESENT :  Smt. Jahnobi Hazarika, AJS 

                                           Judicial Magistrate First class 

                                         Tezpur, Sonitpur 

 

G.R. Case No. 978/2013 

(U/S 406/468)  

 

State of Assam 

                                                  V/S  

                                        Lohit Chandra Das 

 

                                                                               …………. Accused. 

Charge framed on  : 02.09.14 

Evidence recorded on  : 10.11.14/17.07.15/24.10.17 

Argument heard on  : 12.03.18 

Judgment delivered on : 27.03.18 

 

Advocate for the prosecution  : Tapan Das, Ld. APP. 

Advocate for the accused  : Ld. Surendra Mishra. 
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J U D G M E N T 

1. The present case arose out of a FIR lodged by informant Lalit Chandra 

Das against the accused person Lohit Chandra Das alleging that their 

mother died on 21-02-2012, at the time of her death she had account in 

SBI, Mission Chariali Branch of which the account no is as 11383379451. 

At the time of their mother's death accused kept all the documents of 

their mother with him. Later on when the complainant and the sister's 

urged to see all the documents related to their parents, accused refused 

to show the same and also said that in future if again they urges to see 

the documents then the situation will be bad for them. On 05-11-2012, 

i.e. after 5 months of the death of their mother, accused illegally made a 

cheque and had withdrawn an amount of Rs. 55,000/- from their mother's 

account. Complainant was unable to take any steps as per law, since all 

the documents were with the accused. At present complainant have 

doubt in his mind that the accused will take over all the properties of their 

mother by making all the documents in his name. Hence this case.  

 

2. On receipt of the FIR, officer in charge of Tezpur police station registered 

a case vide Tezpur P.S. case no 504/13 under section 406/468 of the 

Indian Penal Code (IPC) and endorsed the case for investigation. 

Accordingly investigating officer (I/O) launched the investigation of this 

case. On completion of investigation, I/O finally submitted the charge 

sheet against the accused U/S 406/468 of the IPC. 

 

3. Thereafter, cognizance was taken and summon was issued against the 

accused. On appearance of accused, relevant documents were furnished 

to him in view of Section 207 of the Criminal Procedure Code (Cr.P.C.). 

Then, on perusal of the materials on record and after hearing the learned 

counsels appearing for both the parties, prima-facie materials of offences 
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under Sections 406 of the IPC was found against the accused person and 

accordingly a formal charge was framed against the accused person, the 

particulars of said offences were read over and explained to the accused 

person. On being asked, accused pleaded not guilty and claimed to be 

tried. 

 

4. In support of its case, prosecution examined as many as 5 (five) number 

of witness and also exhibited document. The material witness was cross-

examined by the defense and thereafter the witness was discharged.  

 

5. Statement of the accused person U/S 313 of the Cr.P.C, is recorded which 

is of total denial. The defence declined to adduce any evidence. 

 

6. I have heard the arguments advanced by the learned A.P.P. and the 

learned counsel appearing for the accused persons, also perused the 

materials available in the record. 

 

7. Upon hearing and after perusal of the record, following point are 

formulated for proper adjudication of this case: 

 

(a) Point no.1: Whether the accused person after the death of his 

mother on 21-02-2012 dishonestly misappropriated the document 

in the name of his mother by converting it to his own use thereby 

committed an offence punishable U/S 406 of the IPC? 

(b) Point no.2: Whether the accused person on 5.11.2012 committed 

forgery by putting fake signature of his mother in his mother‟s 

cheque book for the purpose of cheating and withdrew Rs. 

55,000/- from SBI, Mission chariali Branch and thereby committed 

the offence punishable U/S 468 of the IPC? 
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DISCUSSION DECISION AND REASONS THEREOF 

1. In the course of the evidence adduced by the prosecution, PW-1, Lalit Ch. 

Das in his evidence deposed that the accused person is his elder brother. 

That all the official documents of his mother remains in the hand of the 

accused person. That after the death of his mother on 21-02-2012 and 

eight months after his mothers‟s death the accused person forged the 

signature of his mother and withdrew Rs.55, 000/- from bank situated at 

mission chariali. Taking advantage of the absence of the bank accountant, 

the accused forged the signature and took out the money. That the bank 

accountant is the tenant of his elder sister and he knows about the death 

of the informant‟s mother. The accused went to his elder sister‟s place 

and threatened her not to give evidence in the instant case. Ext.1 he 

identified as his lodged FIR and Ext.1 (1) as his signature therein. 

 

2. In his cross examination he stated that he first lodged the complaint in 

the court and the court refers it to the police station. The date of lodging 

the complaint was 26-04-2013. And that he have mentioned the date of 

occurrence as 5-11-2012 in Ext.1. That he has not personally seen the 

accused person forging the signature. That he has not submitted his 

mother‟s statement of account in this case. That he saw the statement of 

account after the accused took out the money. The police examined me in 

respect of this case. That he has not stated before police that the accused 

went to his elder sister‟s house and threatened her to not give evidence.  

 

3. PW-2.Santana Phukan in her evidence depose that the accused is her 

elder brother and that on 5-11-2014 the accused withdrew money from 

her mother‟s account and in addition to it the accused along with one of 

his friend came to her house on 30-09-2014 and warned her not to give 
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evidence. Further if she and PW1 ever go to accused person‟s house 

seeking some important document of her mother, the accused person 

along with Labour tried to beat us. 

 

4. In her cross- examination she deposed that she has not seen the paper 

where the accused person forged the signature. That she got to know 

about the forgery when she visited the bank. She does not know the total 

amount in her mother‟s account. But she knows that before the death of 

her mother, her mother had 70, 000/- rupees in the account. She has not 

informed the bank about the death of her mother. That she and her 

brother came to know by seeing the computer in the bank that her elder 

brother forged the signature of her mother and withdrew money. That all 

the documents are in the hands of the accused. 

 

5. PW-3 Bhupen Bordoloi in his evidence deposed that he know both the 

accused and the informant. That one and a half year ago there was arose 

a quarrel between the informant and the accused and that he have only 

heard about it. 

 

6. PW-4 Matali Borah reiterated the same as PW3. 

 

7. PW-5 I/O Dhanjit Kalita in his evidence deposed that during the 

investigation he made an enquiry to State Bank of India, Tezpur Branch 

regarding the death of Smti. Karuna Kumari Das the account holder of 

account No.11343379451. During enquiry of the account holder, he was 

informed by the chief manager of the bank through letter that the 

account was closed on 04-06-2013 after receiving the information 

regarding the death of the account holder. He during the investigation 

also collected the death certificate of Smti. Karuna Das wherein the date 

of death is 21-02-2012 and the account was operated till 04-06-2013. 

Ext.2 is the letter from the chief manager, SBI, Ext.3 is the sketch map of 
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the house of Late Karuna Kumari and Ext.3 (1) is his signature therein. 

About Rs.55,000/- was misappropriated by the accused from his mother‟s 

account after her death. The accused was an absconder and that he was 

granted bail by the Sessions Court, Tezpur. 

 

8. In his cross examination he deposed that he has not taken the statement 

of account of the deceased and that he do not know the name of the 

chief manager who have signed Ext.2 and that he has not made him a 

witness in this case. That he has not seized any cheque and withdrawal 

from through which the money was withdrawn from the account of the 

deceased. That he has not sent the signature for forensic examination to 

get it confirmed by the expert. That he do not know who withdrew the 

money from the account. That he got the information from the witnesses. 

 

9. Now let me discuss the above formulated points on the basis of the 

evidences available on record. 

 

10. Point no.1: Whether the accused person after the death of his mother 

on 21-02-2012 dishonestly misappropriated the document in the name of 

his mother by converting it to his own use thereby committed an offence 

punishable U/S 406 of the IPC? 

 

11. Section 406 provides for punishment for criminal breach of trust and what 

is criminal breach of trust is defined in section 405. Section 405 states as 

follows; 

Section 405: Criminal breach of trust- Whoever, being in any manner 

entrusted with property, or with any dominion over property, dishonestly 

misappropriates or converts to his own use that property, or dishonestly 

uses or disposes of that property in violation of any direction of law 

prescribing the mode in which such trust is to be discharged, or of any 

legal contract, express or implied, which he has made touching the 
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discharge of such trust, or willfully suffers any other person so to do, 

commits “ criminal breach of trust”. 

Explanation 1- A person, being an employer (of  an establishment 

whether exempted under section 17 of the Employees Act‟ Provident 

Funds and Miscellaneous Provisions Act, 1952 or not) who deducts the 

employee‟s contribution  from the wages payable for credit to a Provident 

Fund or Family Pension Fund established by any law for the time being in 

force, shall be deemed to have been entrusted with the amount for the 

contribution so deducted by him and if he makes default in the payment 

of such contribution to the said Fund in violation of the said law, shall be 

deemed to have dishonestly to the said Fund in violation of the said law, 

shall be deemed to have dishonestly used the amount of the amount of 

the said contribution in violation of a direction of law as aforesaid. 

Explanation 2- A person, being an employer, who deducts the employees 

contribution from the wages payable to the employee for credit to the 

Employees‟ State Insurance Fund held and administered by the 

Employees‟ Act. 1948, shall be deemed to have been entrusted with the 

amount of the contribution so deducted by him and if he makes default in 

the payment of such contribution to the said Fund in violation of the said 

Act, shall be deemed to have dishonestly used the amount of the said 

contribution in violation of a direction of law as aforesaid. 

On reading of the above provision, it is clear that the following 

ingredients are to be proved by the prosecution in order to bring home 

the accused guilty of aforesaid offence. 

 

i. Entrusting a person with property or with dominion over property 

ii. That person entrusted (a) dishonestly misappropriating or 

converting that property to his own use; or (b) dishonestly using 

or disposing of that property or willfully suffering any other person 

so to do in violation (i) of any direction of law prescribing the 

mode in which such trust is to be discharged, (ii) of any legal 
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contact made, touching the discharge of such trust. 

 

12. PW 1 and PW2 deposed in their evidence that the documents of their 

mother use to remain in the hands of the accused person and he forged 

the signature of their mother and withdrew an amount of Rs.55, 000 /- 

from the account of their mother. However in their cross examination they 

stated that they have not personally seen the document where the 

accused forged the signature of their mother. The document which 

purportedly deemed to have been misappropriated or converted to the 

accused person‟s own use is one of the vital documents which could have 

thrown light in the instant case. However the prosecution has not 

adduced the document in their evidence. Moreover PW5 the I.O of this 

instant case in his cross examination deposed that he has not seized any 

cheque and withdrawal from through which the money was withdrawn 

from the account of the deceased. That he has not sent the signature for 

forensic examination to get it confirmed by the expert. That he do not 

know who withdrew the money from the account. This is the version of 

the I.O who investigated the case and laid the charge sheet. On what 

basis he filed the charge-sheet is an enigma for he has not only seized 

the document wherein the accused forged the signature but also after 

completion of the entire investigation he simply stated that he do not 

know who withdrew the money from the account. The prosecution even 

does not know through what instrument the money was withdrawn by the 

accused person.  No doubt PW1 and PW2 both corroborated their 

evidence on the point that all the important documents use to remain in 

the hands of the accused person but the prosecution failed to show that 

any such document was misappropriated or converted to the use of the 

accuse person. 

 

13. From the above discussion I am of the opinion that the prosecution failed 

to implicate the accused person guilty of offence u/s 406 of IPC and 
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accordingly point No. 1 is decided in negative. 

 

14. Point no.2: Whether the accused person on 5.11.2012 committed 

forgery by putting fake signature of his mother in his mother‟s cheque 

book for the purpose of cheating and withdrew Rs. 55,000/- from SBI, 

Mission chariali Branch and thereby committed the offence punishable 

U/S 468 of the IPC? 

 

15. Sec. 468 of IPC contains the provision relating to the following: 

Forgery for the purpose of cheating- Whoever commits forgery, intending 

that the  [document or electronic record forged] shall be used for the 

purpose of cheating, shall be punished with imprisonment of either 

description a term which may extend to seven years, and shall also be 

liable to fine.  

In order to punish an offender under sec 468 of IPC, the following 

ingredient must be there; 

i.  One need to commit forgery. 

ii.  With intention to use the forged document for cheating. 

It is pertinent here to delve to Section 463 which defines forgery as 

„whoever makes any false documents or false electronic record or part of 

a document or electronic record, with intent to cause damage or injury to 

the public or to any person, or to enter into any express or implied 

contract, or with intent to commit fraud or that fraud may be committed, 

commits forgery. 

 

In order to commit forgery firstly, a person must have made a false 

document; secondly, with intent to cause damage or injury to public or 

person or to enter into contract express or implied with intent to commit 

fraud. 
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Both PW1 and PW2 deposed in their evidence that the accused person 

forged the signature of their mother, however none of them saw the 

accused forging the signature nor the document which is used for forgery. 

Infact the prosecution is silent as to what instrument was used for the 

purpose of withdrawing the money from the account of their mother. The 

prosecution did not adduce in evidence any documents through which the 

accused purported to have withdrawn money. Moreover the I.O also did 

not seize any document in this regard. Further the I.O stated that during 

enquiry of the account holder, he was informed by the chief manager of 

the bank through letter that the account was closed on 04-06-2013 after 

receiving the information regarding the death of the account holder. And 

that the account was operated till 04-06-2013 through cheques. However 

the prosecution did not produce him as a witness and in absence of any 

name appearing in the letter, Ext.2 cannot be taken as the sole evidence 

to hold the accused person guilty. Moreover, the letter no where mentions 

that the accused person operated the account after the death of their 

mother. The I.O should have seized the cheques through which the 

account was operated after the death of informant‟s mother; in fact those 

were vital documents which would have thrown immense light as to the 

real fact of the case. PW1 and PW2 stated that all the documents of their 

mother remained with the accused person. And whenever they use to 

approach the accused person, he tried to assault them. PW3 and PW4 

although deposed that some quarrel took place between the accused and 

the informant, but they had only heard it. PW4 further deposed that she 

does not know the reason of the quarrel.  

 

So from the above discussion it is clear that the prosecution failed to 

prove beyond reasonable doubt that the accused person is the one who 

committed forgery and that too for the purpose of cheating. 

16. Situated thus, it is found that the prosecution has failed to implicate the 
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accused person of any offence u/s 468 of IPC. Hence, point no.2 is 

decided in negative. 

 

O R D E R 

 

1. In light of the above discussion, the accused person Lalit Chandra Das is 

acquitted of the charges leveled against him. 

2. Set the accused person at liberty forthwith. 

3. Bail bond for the accused person is extended for a further period of six 

months in view of section 437(A) of the IPC. 

4. Given under the hand and seal of this court on this 27th day of March, 

2018 at Tezpur, Sonitpur. 

 

 

(Smt. J. Hazarika) 

         Judicial Magistrate First Class 

Tezpur, Sonitpur 
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APPENDIX 

 

A) WITNESS OF PROSECUTION: 

1. P.W.1:  Lalit Chandra Das. 

2. P.W.2:  Shantana Phukan 

3. P.W.3: Bhupen Bordoloi. 

4. P.W.4: Matali Borah. 

5. P.W.5: O/C Dhanjit kalita. 

 

B) EXIBITS OF PROSECUTION:  

1. Exbt.1: FIR.  

2. Exbt. 1(1)-(3): Signature of the informant. 

3. Exbt.2: letter from chief manager SBI mission chariali Branch. 

4. Exbt.3: Sketch map. 

5. Exbt.3(1): signature of Dhanjit kalita. 

6. Exbt.4: Charge sheet. 

7. Exbt.4(1): signature of Dhanjit kalita. 

 

C) WITNESS OF DEFENSE: NIL 

 

D) EXHIBITS OF DEFENSE: NIL 

 

 

 

(Smt. J. Hazarika) 

         Judicial Magistrate First Class 

Tezpur, Sonitpur 


